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9. NEDC has representational standing to bring this lawsuit. Defendant has consist-
ently violated the conditions of its NPDES permits and exceeded the permits’ pollutant discharge
benchmarks and Jlimits. NEDC has at least one member who is injured by Defendant’s dis-
charges and Defendant’s failure to comply with its NPDES permits. Recreational, economic,
aesthetic, conservation, health, and/or other interests of NEDC and its members have been, are
being, and will be adversely affected by Defendant’s unauthorized discharges of pollutants,
shellfish processing wastewater, shell washing wastewater, and/or industrial stormwater to the
Willapa River, Willapa Bay, and the Pacific Ocean. NEDC’s and its members’ interests in the
Willapa River, Willapa Bay, and the Pacific Ocean, and the waters to which those streams con-
tribute, are diminished by their polluted state, by Defendant’s illegal discharges of pollutants,
process wastewater, and industrial stormwater, and by Defendant’s other NPDES permit viola-
tions. These injuries are fairly traceable to the conduct challenged herein. The relief sought in
this lawsuit can redress the injuries to these interests.

10. NEDC has organizational standing to bring this action. NEDC has been actively
engaged in a variety of educational and advocacy efforts to improve water quality, to address
sources of water quality degradation, and 1o protect aquatic species in Washington and the Pa-
cific Northwest. NEDC’s organizational interests have been adversely affected by Defendant’s
NPDES permit violations. Defendant has failed to fulfill the monitoring, recordkeeping, report-
ing, planning, and other obligations necessary for compliance with its NPDES permits and the
CWA. Asaresult, NEDC is deprived of information that would further its efforts to serve its
members by disseminating informatton and taking appropriate action. NEDC’s eftorts to edu-
cate and advocate for greater environmental protection for the benefit of its members are thereby
obstructed. These injuries are fairly traceable to Defendanrt’s violations and are redressable by

this Court.
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I7.  Neither the Act nor its implementing regulations define the term *‘addition™; how-
ever, one court found that “addition” means the introduction of a pollutant into navigable waters

from any place outside the particular water body. Catskill Mountains Chapter of Trout Unlim-

ited, Inc. v. City of New York, 273 F.3d 481, 491 (2nd Cir. 2001}.

18. The Act’s prohibition on discharging pollutants from point sources applies
broadiy. The Act defines the term “navigable waters” to mean “‘the waters of the United States,
including the territorial seas.” 33 U.S.C. § 1362(7). And the Act defines the term “person” to
mean *“an individual, corporation, partnership, association, State, municipality, commission, or
political subdivision of a State, or any interstate body.” 33 U.S.C. § 1362(5).

19, Section 402(a) of the Act authorizes EPA to issue NPDES permits authorizing
discharges of pollutants. 33 U.S.C. §1342(a). EPA may delegate administration of the NPDES
permit program to states with regulatory programs meeting applicable criteria. 33 US.C. §
1342(b); 40 C.F.R. Part {23.

20.  Federal regulations require any person who discharges or proposes to discharge
pollutants, process wastewater, or stormwaler associated with industrial activity to waters of the
United States to apply for an NPDES permit. 40 C.F.R. § 122.21(a).

21.  Compliance with the terms and conditions of an NPDES permit is deemed com-
pliance with the general discharge prohibition in Section 301(a). 33 U.S.C. § 1342(k). Any per-
mit noncompliance is grounds for a citizen enforcement action. 33 U.S.C. §§ 1365(a)(1), (£)(6).
1
1
1
1

1/

COMPLAINT - 6 Kampmeier & Knutsen PLLC
615 Second Avenue. Suite 360
Seattle, Washington 98104
(206) 223-4088 x 4







Case 3:16-cv-05906 Document 1 Filed 10/28/16 Page 8 of 44

thorized stormwater discharges associated with industrial activity from January 1, 2010 to Janu-
ary 1, 2015. The specific terms and conditions of the 2010 Stormwater Permit at issue in this
case are described in detail below and in the Notice Lefter. See Exhibit 1.

25.  Ecology issued the most recent iteration of the Industrial Stormwater General
NPDES Permit on December 3, 2014, and it became effective on January 2, 2015 (hereinafter
*2015 Stormwater Permit™). For facilities granted coverage under it, the 2015 Stormwater Per-
mit conditionally authorized stormwater discharges associated with industrial activity from Janu-
ary 2, 2015 to December 31, 2019. The specific terms and conditions of the 2015 Stormwater
Permit at issue in this case are described in detail below and in the Notice Letter. See Exhibit |.

26. Coast discharges pollutants and stormwater associated with industrial activity via
discernible, confined, and discrete conveyances to the Willapa River. Coast discharges pollu-
tants, shellfish processing wastewater, and shell washing wastewater via discernibie, confined,
and discrete conveyances to the Willapa River.

27. Ecology authorized Coast to discharge stormwater associated with industrial ac-
tivity from its Facility from January 1, 2010 to January 1, 2015 by issuing Coast coverage under
the 2010 Stormwater Permit under NPDES permit number WARO002920. Additionally, Ecology
authorized Coast to discharge stormwater associated with industrial activity from its Facility
from January 2, 2015 to December 31, 2019 by issuing Coast coverage under the 2015 Storm-
water Permit under permit number WAR002920.

28. Ecology also issued Coast an individual NPDES permit authorizing Coast to dis-
charge shellfish processing wastewater and shell washing wastewater from Vthe Facility from July
1, 2011 to June 30, 2016 by granting Coast Seafoods coverage under NPDES Waste Discharge

Permit number WAQ002186 (hereinafter “Wastewater Permit™).
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took the reported water quality samples during the months listed in the third table in Section LA.
of the Notice Letter.

33. Coast violated the effluent limitations in its Wastewater Permit since NEDC sent
the Notice Letter. Coast violated Condition S1.A of its Wastewater Permit by discharging sheil-
fish processing wastewater and/or shell washing wastewater with an average monthly fecal coli-
form of 9,000 colonies/100 ml in August 2016. Coast violated Condition §1.A of its Wastewater
Permit by discharging shellfish processing wastewater and/or shell washing wastewater with a
daily fecal coliform of 9,000 colonies/100 ml on the date that Coast took water quality samples
in August 2016,

2. Coast is violating its Wastewater Permit by failing to report violations and
take corrective actions.

34.  Condition S3.E.1. of Coast’s Wastewater Permit requires Coast to report to Ecol-
ogy by telephone and within 24 hours of the event any Wastewater Permit noncompliance that
may endanger health or the environment and any violation of a maximum daily discharge limita-
tion for any of the pollutants listed in Condition S1.A of the Wastewater Permit. Additionally,
Condition S3.E.1 of Coast’s Wastewater Permit requires Coast to provide a detailed written re-
port to Ecology within five days of becoming aware of any event that must be reported under
Condition S3.E.1 of the Wastewater Permit. Coast violated these permit conditions by failing to
report to Ecology in the time and manner required the violations of the Wastewater Permit’s ef-
fluent limits for Maximum Daily Fecal Coliform and Maximum Daily Flow that are described in
Section LA. of the Notice Letter. Additionally, Coast violated these permit conditions by failing
to report to Ecology in the time and manner required the violations of the Wastewater Permit’s

effluent limits for Maximum Daily Fecal Coliform that are described in Paragraphs 33, above.
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C. Coast 1s Violating its 2010 and 2015 Stormwater Permits.

37. Conditions S1.A of the 2010 and 2015 Stormwater Permits require that all dis-
charges and activities by Coast be consistent with the terms and conditions of those permits.
Coast is discharging pollutants and stormwater associated with industrial activity from its Facil-
ity to the Willapa River, Willapa Bay, and the Pacific Ocean in violation of the terms and condi-
tions of the 2015 Stormwater Permit. Coast also violated similar terms and conditions in the
2010 Stormwater Permit. Coast’s violations of the 2010 and 2015 Stormwater Permits are set
forth in Section II of the Notice Letter and are hereby incorporated into this Complaint by refer-
ence. Each and every violation of the 2010 Stormwater Permit and 2015 Stormwater Permit
{collectively the “Stormwater Permits™) alleged in the Notice Letter or below constitutes a viola-
tion of Condition S1.A of the 2010 or 2015 Stormwater Permit. Coast’s violations of the Storm-
water Permits constitute violations of Section 301(a) of the CWA, 33 U.S.C. § 1311(a).

1. Coast violated the Stormwater Permits by failing to implement the required
corrective actions by the deadlines imposed.

38.  Conditions §5.A.3 and 55.B.2 of the Stormwater Permits require Coast to take the
actions specified in Condition S.8 if a stormwater discharge from the Facility exceeds a bench-
mark listed in the Permits. Conditions $8.B of the Stormwater Permits require Coast to take
specified actions, called “Level One Corrective Actions,” each time the Facility’s quarterly
stormwater sample results exceed a benchmark value or are outside the benchmark range for pH.
Conditions S8.C of the Stormwater Permits require Coast to take specified actions, called “Level
Two Corrective Actions,” each time the Facility's quarterly stormwater sample results exceed an
applicable benchmark value or are outside the benchmark range for pH for any two quarters dur-
ing a calendar year. Conditions S8.D of the Stormwater Permits require Coast to take specified

actions, called “Level Three Corrective Actions,” each time the Facility’s quarterly stormwater
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4Q 2014 420 79.5
1Q 2015
2Q 2015
4Q 2015 93 131 14.1

41, Coast violated Conditions S8.B, S5.A.3, and §5.B.2 of the Stormwater Permits,
and Condition S8.A of the 2015 Stormwater Permit, by failing to complete all requirements of a
Level One Corrective Action by the deadline imposed each time since January 1, 2010 that the
Facility’s quarterly stormwater sampling results exceeded a benchmark. Benchmark exceed-
ances that triggered a Level One Corrective Action are set forth in the Table in Paragraph 40 of
this Complaint and in Section ILA of the Notice Letter. The Level One Corrective Action re-
guirements and Coast’s violations thereof are described in Section I1.A.1. of the Notice Letter
and are incorporated herein by this reference.

42, Coast failed 10 fully complete all requirements of a Level One Corrective Action
by the deadline imposed for each of the benchmark exceedances listed in the Table in Paragraph
40 of this Complaint and in Section II.A of the Notice Letter.

43. Coust violated Conditions S8.C, $5.A.3, and S5.B.2 of the Stormwater Permits,
and Condition S8.A of the 2015 Stormwater Permit, by failing to fully complete all requirements
of a Level Two Corrective Action by the deadline imposed each time since January 1, 2010 that
the Facility's quarterly stormwater sampling results exceeded a benchmark or were outside the
benchmark range for pH for any two quarters during a calendar year. Benchmark exceedances
that triggered a Level Two Corrective Action are set forth in the Table in Paragraph 40 of this
Complaint and in Section IL. A of the Notice Letter. The Level Two Corrective Action reguire-
ments and Coast’s violations thereof are described in Section ILLA.2. of the Notice Letter and are

incorporated herein by this reference.
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» The 2013 annual report does not describe stormwater treatment measures to be implemented
or otherwise address the Level Three Corrective Action triggered for turbidity, as required by
Conditions S9.B.2 and §9.B.3 of the 2010 Stormwater Permit.

e The 2013 annual report does not address the Level One Corrective Actions triggered for zinc,
copper, and BOD, or describe the additional BMPs being implemented as part of the
corrective actions for those parameters, as required by Conditions S9.B.2 and 89.B.3 of the
2010 Stormwater Permit,

e The 2015 annual report does not describe additional BMPs being implemented as part of the
Level One Corrective Actions triggered for turbidity, zinc, and copper, as required by
Conditions §9.B.2 and §9.B.3 of the 2010 Stormwater Permit.

G. Violations of Record Retention Requirements.

Conditions $9.C of the Permuts require Coast Seafoods to retain, for a minimum of five years, a
copy of the 2010 and 2015 Stormwater Permits, a copy of Coast Seafoods’ permit coverage letters,
records of all sampling information, inspection reports including required documentation, any other
documentation of compliance with permit requirements, all equipment calibration records, all BMP
maintenance records, all original recordings for continuous sampling instrumentation, copies of all
laboratory results, copies of all required reports, and records of all data used to complete the application
for the 2015 Permit. Upon information and belief, Coast Seafoods has violated and is violating these
conditions by failing to retain all required records, information, reports, and other documentation during
the last five years. These violations are ongoing.

III. REQUEST FOR SWFPP.

With this letter NEDC is also requesting a copy of Coast Seafoods’ complete and current
stormwater pollution prevention plan complete with all incorporated plans, monitoring reports,
checklists, and training and inspection logs. As required by Condition S9.F of Coast Seafoods’ 2015
Stormwater Permit, please provide NEDC with access to, or a copy of, Coast Seafoods complete
SWPPP within fourteen days of receipt of this notice letter. Failure to comply with this request will
constitute a violation of the Clean Water Act and Coast Seafoods’ 2015 Stormwater Permit, which
violation is subject to this notice of intent to sue and will be included in any lawsuit against Coast
Seafoods for the Clean Water Act violations alleged herein.

IV. PARTY GIVING NOTICE.
The full name, address, and telephone number of the party giving notice is:
Northwest Environmental Defense Center
100t5 S.W. Terwilliger Boulevard

Portland, Oregon 97219
(503) 768-6673
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